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DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS OF
BEAR RIVER LODGE COMMUNITY ASSOCIATION

THIS DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS
(Declaration) is between Landtrust Inc., a North Carolina Corporation ("Declarant"), and future
purchasers of lots and owners of lots within BEAR RIVER LODGE, including members of the
homeowners of BEAR RIVER LODGE COMMUNITY ASSOCIATION, INC. ("Association")
and all parties subsequently acquiring any of the properties subject to this Declaration as
described below. For valuable consideration, the receipt and legal sufficiency of which is
acknowledged by signatures below, it is agreed:

1. Purpose of this Declaration. Declarant is the owner or developer of all lots within a
subdivision in Madison County, North Carolina, known as Bear River Lodge. Declarant desires
to provide for the preservation of the values and amenities and the desirability and attractiveness
of the subdivision, and for the continued maintenance and operation of roads, trails, and any
other recreational and/or common areas. Declarant, and all parties acquiring any of the property
described below by virtue of the purchase of any lot within the subdivision, agree that they and
the property purchased are subject to the following restrictions, covenants, conditions,
easements, assessments and liens relating to its use and occupancy, to be construed as covenants
running with the land which shall be binding on all parties acquiring any right, title or interest in
any of the Properties and which shall inure to the benefit of Developer and each Owner.

2. Properties Subject to this Declaration. The property which shall be held, transferred,
sold, conveyed and occupied subject to this Declaration is located in Madison County North
Carolina, and is more particularly described as being all of that property shown on plat maps of
the Landtrust, Inc. property recorded in Plat Book 5 Pages 211 to 214 inclusive, Madison County
Registry, and as described in any plats subsequently recorded in the Madison County Registry by
Declarant and identified as part of Bear River Lodge subdivision, plus all the utility and access
easements as shown on the plat maps or otherwise referenced in this Declaration ("Properties").
Declarant retains the right to subject to this Declaration, by annexation according to its terms,
any additional lands at any time, by recording an instrument to that effect in the Madison County
Register of Deeds, with result that such lands are automatically added to the Properties as if
originally included in this Declaration. By the execution and recordation of this Declaration,
Declarant subjects the Properties to this Declaration and the jurisdiction of the Association.

3. Definitions.

(a) "Architectural Review Committee” means the Architectural Review
Committee of the Association.

(b) “Areas of Common Responsibility” means the Common Areas together with
those areas which by supplemental declaration or contract become the responsibility of
the Association.
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(c) "Articles” means the Articles of Incorporation of the Association and as
lawfully amended.

(d) "Association" means the Bear River Lodge Community Association, Inc., a
North Carolina Non-Profit Corporation, its successors and assigns.

(¢) "Board" means the Board of Directors of the Association.

(f) "By-Laws" means the By-Laws of Bear River Lodge Community Association,
as attached to the Articles as an exhibit, and as lawfully amended.

(g) "Common Areas" means those areas designated by Declarant for the common
use and enjoyment of the Owners on recorded plat maps of Bear River Lodge, regardless
of whether the Association has fee title or an easement over such areas and regardless
whether the Association has yet to be formed. Common Areas specifically include, but
are not limited to, areas designated as “Common Area” on plat maps of Bear River Lodge
recorded by Declarant, private streets and trails, and recreation easements and stream
buffers as shown on the recorded plats.

(h) "Common Expense" means:

(i)  Expenses of the Common Areas and Areas of Common
Responsibility, including administration, maintenance, repair, or replacement of
the Common Areas and Areas of Common Responsibility;

(ii) Expenses of administration of the Association itself;

(ii1) Expenses declared to be common expenses by the provisions of
this Declaration or the By-Laws;

(iv) Hazard, liability, or such other insurance premiums as the
Declaration or the By-Laws may require the Association to purchase;

(v) Ad valorem taxes and public assessment charges lawfully levied
against Common Areas;

(vi) In addition, any expenses agreed to by majority vote of the
Members to be common expenses of the Association.

(i) "Declarant” means Landtrust, Inc., a North Carolina corporation, and its
lawful corporate successors or assignees as Declarant.

() "Lot" means any plot of land shown upon any recorded subdivision map of
the Properties with the exception of the Common Areas.
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(k) "Member" and "Membership" means and, refers to the Members of the
Association;

(1) "Owner" means the record owner, whether one or more persons or entities, of
a fee simple title to any Lot which is a part of the Properties, including contract sellers,
but excluding those having such interest merely as security for the performance of an obligation.

(m)  "Properties” means the property and additions described in Section 2 above.

4. Property Rights.

(a) Title to the Common Areas. Upon the recordation by Declarant of a
subdivision plat, the Association, or Developer until the Association is formed, shall have
anon-exclusive easement over all Common Areas and shall have an obli gation to
maintain the Common Areas and any Areas of Common Responsibility. Declarant
covenants for itself, its successors and assigns that it will convey fee simple title to the
Common Areas to the Association, and, subject to the terms of this Declaration, free and
clear of all encumbrances and liens except utility and storm drainage easements, within a
reasonable time after recordation of this Declaration.

(b) Owner's Easements of Enjoyment. Every Owner shall have a right and
easement of enjoyment in and to the Common Areas for access, ingress and egress from
and to public streets, walkways and parking areas; and such easement shall be
appurtenant to and shall pass with the title to every Lot, subject to the terms of this
Declaration including the following:

(1) the right of the Association, by Board action in accordance with the
Articles and By-Laws, to suspend the voting rights of an Owner for any period
during which any assessment against their Lot remains unpaid; and for a period
not to exceed sixty (60) days for any infraction of its published rules and
regulations;

(ii) the right of the Association, by Board action in accordance with the
Articles and By-Laws, to dedicate or transfer all or any part of the Common
Areas to any public agency, authority, or utility for such purposes and subject to
such conditions as may be agreed by the Board;

(iii) the right of the Association, by Board action in accordance with
the Articles and By-Laws, to borrow money and grant security interests for the
purpose of improving the Common Areas and facilities; and

(iv)the right of the Association, by Board action in accordance with the
Articles and Bylaws, to adopt, publish and enforce rules and regulations as
provided in this Declaration.
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(c) Delegation of Use. Any Owner may delegate, for use in accordance with this
Declaration, his right of enjoyment in the Common Areas and facilities to the members
of the Owner's family, tenants, or contract purchasers who reside on the property.

(d) Vehicles and Parking. The Association, by Board action in accordance with
the Articles and By-Laws may, but shall not be required to, regulate the operation, use,
and parking of vehicles, boats, trailers and other such items on the Common Areas.

(e) TV Antennas and Cable Service. The Association may supply cable service or
then current technology equivalent, and the cost of this service may be included in annual
or special assessments.

5. Membership and Voting Rights.

(a) Every Owner of a Lot which is subject to assessment shall, be a Member of
the Association. Membership shall be appurtenant to and may not be separated from
ownership of any Lot which is subject to assessment.

(b) The Association shall have two classes of voting membership:

(i) Class A. Class A Members shall be all Owners with the exception
of Declarant, and shall be entitled to one vote for each Lot owned. When more
than one person holds an interest in any Lot, all such persons shall be Members,
but in no event shall more than one vote be cast with respect to any Lot.
Fractional voting with respect to any Lot is prohibited.

(ii) Class B. Declarant shall be a Class B Member and shall be entitled
to four (4) votes for each Lot owned. The Class B membership shall cease and be
converted to Class A membership on the happening of the earliest to occur of the
following events:

(1) when the total votes outstanding in the Class A membership equal
four (4) times the total vote outstanding in the Class B
membership; or

(2) on December 31, 2012; or

(3) upon the surrender of all Class B membership to the Association.

6. Creation of the Lien and Personal Qbligation of Assessments. Each Owner by
acceptance of a deed for a Lot, whether or not it shall be so expressed in such deed, is deemed to
covenant and agree to pay to the Association: (1) annual assessments or charges; and (2) special
assessments for capital improvements, such assessments to be established and collected as
provided in this Declaration. The annual and special assessments, together with interest, costs,
and reasonable attorney's fees, shall be a charge on the land and shall be a continuing lien upon
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the property against which each assessment is made. Each assessment, together with interest,
costs, and reasonable attorney's fees, shall also be the personal obligation of the Owners of the
property effective from the time the assessment falls due. The personal obligation for
assessments which are delinquent at the time a Lot is transferred shall not pass to successors in
title unless expressly assumed by them. All assessments relating to Common Areas shall be
shared equally by the Owners of each Lot if owned as tenants in common, otherwise jointly and
severally.

7. Purpose of Assessments. The assessments levied by the Association shall be used
exclusively to promote the recreation, health, safety, and welfare of the residents in the
Properties and in particular for the acquisition, improvement and maintenance of the Common
Areas and Areas of Common Responsibility, including the maintenance, repair and
reconstruction of private streets, trails, walks and parking areas, such maintenance to include the
cutting and removal of weeds and grass and the removal of trash and rubbish or any other
maintenance. Assessments shall also be used to improve the use and enjoyment of the Common
Areas and Areas of Common Responsibility, including but not limited to the cost of repairs,
replacements and additions, the cost of labor, equipment, materials, management and
supervision, the payment of taxes and public assessments assessed against the Common Areas
and Areas of Common Responsibility, the cost of compliance with governmental regulations
applicable to the use and maintenance of the Common Areas and Areas of Common
Responsibility, the procurement and maintenance of insurance in accordance with this
Declaration, the employment of attorneys to represent the Association when necessary, the
provision of adequate reserves for the replacement of capital improvements including, without
limiting the generality of the foregoing, signs, paving, grading, landscaping and any other major
expense for which the Association is responsible, and such other needs as may arise.

8. Reserves. The Association shall establish and maintain an adequate reserve fund for
the periodic maintenance, repair and replacement of improvements to the Common Areas and
Areas of Common Responsibility. The reserve fund is to be established out of regular
assessments for Common Expense.

9. Maximum Annual Assessment.

(2) Until January 1 of the year immediately following the conveyance of the first
Lot to an Owner, the maximum annual assessment shall be $550.00 per Lot which shall
be prorated at the closing of each lot.

(b) From and after January 1 of the year immediately following the conveyance
of the first Lot to an Owner, the maximum annual assessment may be increased by the
Board effective January 1 of each year, without a vote of the Membership, by up to ten
percent (10%) of the previous year's assessment.

(c) From and after January 1 of the year immediately following the conveyance
of the first Lot to an Owner, the maximum annual assessment may be increased above the
amount permitted in Section 9(b) above by a vote of two-thirds (2/3) of each class of
Members who are voting in person or by proxy, at a meeting duly called for this purpose.
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(d) These limitations shall not apply to any change in the amount or basis of the
assessments undertaken incident to a merger or consolidation in which the Association is
authorized to participate under its Articles of Incorporation.

(e) The Board of Directors may at any time reduce or fix the annual assessment at
an amount not in excess of the maximum.

10. Special Assessments for Capital Improvements. In addition to the annual

assessments authorized above, the Association may levy, in any assessment year, a special
assessment applicable to that year only for the purpose of defraying, in whole or in part, the cost
of any construction, reconstruction, repair or replacement of a capital improvement upon the
Common Areas or Areas of Common Responsibility, provided that any such assessment shall
have the assent of two-thirds (2/3) of the votes of each class of Members who are voting, in
person or by proxy, at a meeting duly called for this purpose.

I1.  Notice and Quorum for Membership Approval of Assessments. Written notice of
- any meeting called for the purpose of taking any action regarding annual or special assessments
for which Membership approval is required shall be sent to all Members in accordance with the
By-Laws not less than thirty (30) days nor more than sixty (60) days in advance of the meeting.
At the first such meeting called, the presence of members or of proxies entitled to cast sixty
percent (60%) of all the votes of each class of membership shall constitute a quorum. If the
required quorum is not present, another meeting may be called subject to the same notice
requirement, and the required quorum at the subsequent meeting shall be one-half (1/2) of the
required quorum at the preceding meeting. No such subsequent meeting shall be held more than
sixty (60) days following the preceding meeting.

12. Uniform Rate of Assessment. Both annual and special assessments shall, except
as may otherwise be specifically provided in this Declaration, be fixed at a uniform rate for all
Lots and shall be collected on a regular basis as determined by the Board, but not less than
annually. Declarant shall pay no assessment on unsold lots.

13. Date of Commencement of Annual Assessments; Due Dates. The annual
assessment for each lot shall commence on the day of closing for each lot. After the sale of each
lot by Declarant, the Board shall fix the amount of the annual assessment against each Lot at
least thirty (30) days in advance of each annual assessment period. The due dates shall be
established by the Board, and may be required to be paid ratably on a monthly basis if the Board
so determines. The Association shall, upon demand, and for a reasonable charge, furnish a
certificate signed by an officer of the Association setting forth whether the assessments on a
specified Lot have been paid. Any certificate so given shall be conclusive evidence of payment
as stated.

14.  Effect of Nonpayment of Assessments; Remedies of the Association. Any
assessment not paid within thirty (30) days after the due date shall bear interest from the due date
at the rate set by the Board, but in no event in excess of the highest legal rate. The Association
may bring an action at law against the Owner personally obligated to pay the same or shall have
the option to either foreclose the lien against the property in the same manner in which Deeds of
Trust may be foreclosed under Power of Sale pursuant to Chapter 45 of the N.C. General
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Statutes, as amended, or enforce the lien as a mechanics lien pursuant to Article 2 of Chapter
44A of the N. C. General Statutes as a lienholder dealing with an owner of property, and in
either event interest, costs and reasonable attorney's fees of any such action shall be added to the
assessment. The Board shall also have the right to accelerate the Owner’s obligation to pay
assessments for that year. No Owner may waive or otherwise escape liability for the
assessments by nonuse of the Common Areas or abandonment of their Lot. Should any
deficiency remain after the foreclosure, the Association may also bring an action against the
Owner to collect it, without prejudice to its remedies against the Lot.

15. Subordination of the Lien to Mortgages. The lien of the assessments shall be

subordinate to the lien of any first mortgage and ad valorem taxes. Sale or transfer of any Lot
pursuant to mortgage foreclosure shall extinguish the lien of assessments as to payments which
became due prior to the sale or transfer. No sale or transfer shall relieve the Lot from liability for
any assessments becoming due subsequent to the sale.

16, Exempt Property. Any portion of the Properties dedicated to, and accepted by, a
governmental authority, and any portion of the Properties owned by a charitable or nonprofit
organization exempt from taxation under the laws of the State of North Carolina, shall be exempt
from assessment to the extent the Madison County tax authorities recognize a charitable or
governmental use exemption from ad valorem taxes. However, no land or improvements devoted
to dwelling use shall be exempt from assessments, except as provided in Section 12.

17. Working Capital Fund. At the time of closing of the first sale of each Lot, the sum
of One Hundred Dollars ($100.00) shall be collected and transferred to the Association to be
held as a working capital fund. The purpose of the fund is to ensure that the Association will
have adequate cash available to meet unforeseen expenses, and to acquire additional equipment
or services deemed necessary or desirable. Amounts paid into the fund shall not be considered
advance payment of regular assessments.

18. Construction Damage Deposit. Prior to beginning construction on any Lot, any
Owner other than Declarant shall pay to the Association the sum of Five Hundred Dollars
(3500.00) as a non-refundable damage deposit to be applied for road maintenance, without
limitation of any recourse the Association may have for damages to Common Areas due to
negligence of the Owner or agents of the Owner during construction.

19. Annexation of Additional Properties. Declarant reserves the right to annex
additional property to this Declaration in accordance with this Section. Annexation shall be
accomplished by recording in the Madison County Registry a Declaration of Annexation,
executed on behalf of Declarant or the Association and by the record owner of the property to be
annexed, describing the lands annexed and incorporating the provisions of this Declaration by
reference. The additional lands shall be deemed annexed to the Properties on the date of
recordation of the Declaration of Annexation. In the case of an annexation by Declarant, no
action or consent on the part of the Association or any other person or entity shall be necessary
to accomplish the annexation. Promptly after the annexation, Declarant shall deliver to the
Association one or more deeds conveying fee simple title to any Common Areas within the lands
annexed free and clear of all encumbrances and liens except utility, storm drainage and
greenway easements.

221
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20.  Insurance. Insurance coverage on the Property shall be governed by the
following provisions:

(a) Ownership of Policies. All insurance policies upon the Common Areas shall
be purchased by the Board on behalf of the Association as trustee for the benefit of all the
Association, the Owners and other benefited parties.

(b) Property Coverage. To the extent reasonably available, all buildings and
improvements and all personal property included in the Common Areas and Areas of
Common Responsibility shall be insured in an amount equal to one hundred percent
(100%) insurable replacement value as determined annually by the Board with the
assistance of the insurance company providing coverage. Such coverage shall provide
protection against:

(i) Loss or damage by fire and other hazards covered by the standard
coverage endorsement, and

(ii) Such other risks as from time to time shall be customarily covered
with respect to buildings and other improvements to land, if any.

() Liability Coverage. Public liability insurance shall be secured by the
Association with limits of liability of no less than One Million and No/100 Dollars
($1,000,000.00) per occurrence and shall include an endorsement to cover liability of the
Owners as a group to a single owner as well as any third party. There shall also be
obtained such other insurance coverage as the Board shall determine from time to time to
be desirable and necessary.

(d) Deductibles. All policies obtained on behalf of the Association may contain a
reasonable deductible.

(e) Waiver of Subrogation. If reasonably available, all policies obtained on
behalf of the Association shall contain a waiver of subrogation as to any claims against
the Board, the Association’s officers, employees and manager, the Owners and their
guests.

(f) Premiums. Premiums for insurance policies purchased by the Association
shall be paid by the Association and assessed to the Owners as Common Expense.

(g) Proceeds. All insurance policies purchased by the Association shall be for the
benefit of the Association and the Owners and their mortgagees as their interests may
appear, and shall provide that all proceeds shall be payable to the Association as
insurance trustee under this Declaration. The sole duty of the Association as insurance
trustee shall be to receive such proceeds as are paid and to hold the same in trust for the
purposes stated in this Declaration or in the By-Laws and for the benefit of the Owners
and their mortgagees in the following shares:

(i) Proceeds on account of damage to Common Areas and Areas of
Common Responsibility shall be held for the Association.



BOOK 331 PAGE 223
(i) In the event a mortgagee endorsement has been issued for any Lot,

the share of the Owner shall be held in trust for the mortgagee and the Owner as
their interests may appear.

(h) Distribution of Insurance Proceeds. Proceeds of insurance policies received by
the Association as insurance trustee shall be distributed to or for the benefit of the
Association and Owners in the following manner:

(i) Expense of the Trust. A]l expenses of the insurance trustees shall be
first paid or provisions made for such payment.

(ii) Reconstruction or Repair. The remaining proceeds shall be paid to
defray the cost of repairs. Any proceeds remaining after defraying such cost shall
be distributed to the beneficial Owners as above provided.

(1) Fidelity Insurance or Bond. All persons responsible for or authorized to
expend funds, or otherwise deal in the assets of the Association or those held in trust,
shall first be bonded by a fidelity insurer to indemnify the Association for any loss or
default in the performance of their duties in an amount equal to six (6) months'
assessments plus reserves accumulated.

() Directors and Officers Insurance. The Board is authorized, but not required to
purchase directors and officer's liability insurance coverage and to assess the premiums
to the Owners as a Common Expense, without waiving any immunities to which the
Board or officers may be entitled as a matter of law.

21. Use Restrictions.

(a) Rules and Regulations. The Board shall have the power to formulate, amend,
publish, and enforce reasonable rules and regulations concerning the use and enjoyment
of each Lot and the Common Areas. Such rules and regulations may provide for the
imposition of reasonable fines or penalties for the violation of such rules and regulations,
or for the violation of any of the covenants and conditions contained in this Declaration,
in addition to any other lawful remedies.

(b) Use of Properties. Except as provided below, no portion of the Properties
(except for temporary offices of Declarant and/or any model used by Declarant) shall be
used except for single-family residential purposes and for related incidental or accessory
uses. Rentals to which the North Carolina Vacation Rental Act are subject are also
deemed incidental or accessory to residential use of the Properties, limited to vacation
rental occupancy. No logging or mining is allowed within the Properties. No uses are
allowed in violation of any federal, state or local laws or ordinances pertaining to
protection of the environment. Declarant reserves the right to build rental cabins at a
future date.

(c¢) Nuisances prohibited. No obnoxious or offensive activity shall be carried on
upon the Properties, nor shall anything be done which may be or may become a nuisance

10
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or annoyance to the neighborhood. No excessive noise or discharge of firearms shall be
allowed within the Properties.

(d) Animals. No hunting or trapping is allowed within the Properties except
lawful measures to control wildlife that constitute a nuisance or hazard, as determined by
the Board. Fishing is allowed, subject to applicable laws and to rules and regulations
established by the Board. Poultry and livestock may not be maintained on any Lot.
Animals that unreasonably disturb other Owners or residents, or which the Board
determines to pose a nuisance or hazard, shall be removed by their owners or otherwise
be subject to removal by the Association. Dogs shall be leashed, or restrained on their
owner's Lot at all times. The Board shall establish rules and regulations regarding the
keeping of animals and may limit the number and type of animals permitted.

22.  Architectural Control. No building, fence, wall, driveway, impoundment of creeks
or streams, or other improvement or structure, shall be commenced, erected or maintained upon
the Properties, nor shall any exterior addition to or change or alteration to existing structures or
improvements be made, until reasonably detailed plans and specifications accurately showing
the nature, kind, shape, height, color, materials, and location of the same on the Lot, and
including a landscape plan showing trees over ten inches (10") in diameter at five (5) feet above
ground level which are likely to be disturbed by construction, shall have been submitted to and
approved in writing as to harmony of external design and location in relation to surrounding
structures and topography by the Architectural Review Committee (ARC). The ARC shall be
composed of three (3) members appointed by the Board, who shall serve at the pleasure of the
Board. As to any matter requiring review or approval of the ARC, in the event the Board, or its
designated ARC, fails to approve or disapprove such design and location within thirty (30) days
after the required plans and specifications have been submitted to it, approval by the ARC will
not be required, and the provisions of this Declaration requiring ARC approval will be deemed to
have been fully complied with; provided, however, that such approval shall not apply to any
aspect of the plans and specifications that conflict with the express provisions of this
Declaration. The ARC may adopt Design Guidelines supplementing this Declaration. The
Design Guidelines shall be enforceable as rules and regulations of the Association.

23. Dwelling Specifications.

(a) Dimensions and Setbacks. No dwelling shall be constructed or permitted to
remain on any Lot having an area of the main structure, heated and finished, exclusive of
open porches and decks, of less than twelve hundred (1,200) square feet. All yard and
setback requirements shall conform to Madison County Zoning Regulations. No building
shall be erected, altered, placed or permitted to remain on any Lot other than one (1)
detached single-family dwelling not to exceed thirty-five (35) feet in height at the highest
point of the eaves above ground level on the uphill side, having a private garage for not
more than four (4) cars, but not less than two (2) cars, and (with the approval of the
Architectural Committee) an accessory building (such as a cottage) or structure for
storage or other appropriate use.

(b) Garages and Parking. Each Lot shall contain sufficient off-street parking
space for at least two (2) full-sized automobiles. No tractors, boats, trucks (other than one
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pick-up truck rated three-quarter ton or less), trailers, commercial vans, or other
equipment or vehicles, except for operative licensed automobiles, and recreational
trailers and vehicles shall be regularly parked or stored in any area on a Lot except inside
an enclosed building, or behind screening approved by the Architectural Committee. No
vehicles or trailers shall be parked on any street abutting any of the Lots. Garage doors
may, but are not required to, face the street.

(¢) Temporary and Accessory Structures. Under no circumstances shall metal
storage buildings be permitted. All accessory buildings must conform to the same
architectural style as the residence located on the same Lot.

(d) Fences and Signs. Chain link fencing shall not be visible from the street. No
signs other than temporary construction signs shall be erected or allowed to remain on
any Lot, except with approval of the Architectural Committee.

(¢) Other Outdoor Structures. All outdoor equipment and accessories on a Lot,
such as outside clothes lines, flags and flagpoles, tree houses, playhouses, motorcycles,
supplies, garbage and refuse containers, transformers, generators, air conditioning and
other mechanical equipment, including solar and other alternative energy devices shall be
concealed behind approved screening, integrated into the building design so as to be
inconspicuous, or otherwise approved by the Architectural Committee as compatible and
harmonious with the surroundings. Primary fuel storage tanks must be placed
underground.

(f) Appearance and Construction. All fireplace chimneys shall be masonry
construction or frame with masonry veneer. Communication towers are expressly

prohibited. Stick-built homes are expressly required; that is, no prefabricated or
manufactured homes are permitted on any Lot other than modular structures which do
not arrive at the site attached to traveling frames or wheels.

(g) Erosion Control and Landscaping. All driveways and site drainage must be
constructed to minimize erosion and to prevent siltation, washing, or damage to Common

Areas, streams, and neighboring Lots. Within a reasonable time after commencement of
construction, the Owner shall install a culvert not less than twelve-inches (12") in
diameter running the full width of each driveway along the ditch line where the driveway
intersects the street, with two stone "wing" walls at each end of each culvert. All Lots on
which dwelling units are approved and built shall be landscaped in accordance with a
landscape plan submitted as part of the plans and specifications to the Architectural
Committee. Landscaping must be finished upon completion of the dwelling unit for
occupancy.

24. Time for Completion of Construction. Total construction time, from the date of final
approval of plans by the Board or Architectural Committee or issuance of a building permit
(whichever occurs last) to the completion of the dwelling unit for occupancy, shall not exceed
one (1) year unless otherwise approved by the Board or Architectural Committee.

12
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25. Subdividing Lots. No portion of any Lot shall be subdivided other than by
Declarant. Declarant shall have the right to adjust the boundaries of any Lot, with the effect of
automatically relocating lot line easements and setbacks, if any.

(a) Utility and Drainage Easements. All of the Properties, including Lots and
Common Areas, shall be subject to such easements for driveways, walkways, parking
areas, water lines, sanitary sewers, storm drainage facilities, gas lines, telephone and
electric power lines and other public utilities as shall be established by Declarant prior to
conveyance as a Lot. The Association shall have the power and authority to grant and
establish upon, over, under, and across the Common Areas conveyed to it, such further
easements as are requisite for the convenience, use and enjoyment of the Properties. In
addition, there is reserved to Declarant and its agents and employees an easement and
right of ingress, egress and regress across all Common Areas, now or hereafter owned by
the Association, for the purpose of construction of improvements within the Properties.

(b) Public Service Easements Upon Common Areas. A public-service easement is
established over the Common Areas and facilities, including designated hiking or
equestrian trails, for the benefit of the Declarant and applicable governmental agencies,
public utility companies and public service agencies as necessary for setting, removing
and reading of meters, replacing and maintaining water, sewer and drainage facilities,
electrical, telephone, gas and cable antenna lines, fire fighting, garbage collection, postal
delivery, emergency and rescue activities and law enforcement activities, and other utilities.

26. General Provisions.

(2) Enforcement. The Association, the Declarant, or any Owner, shall have the
right to enforce, by any proceeding at law or in equity, all restrictions, conditions,
covenants, reservations, liens and charges now or subsequently imposed by the
provisions of this Declaration, and to recover reasonable attorney fees and costs of the
proceeding from any violator. Failure by the Association or by any owner to enforce any
covenant or restriction shall in no event be deemed a waiver of the right to do so in the
future.

(b) Severability. Invalidation of any of these covenants or restrictions by
judgment or court order shall in no way affect any other provisions, which shall remain
in full force and effect.

(c) Amendment. The covenants and restrictions of this Declaration shall run with
and bind the land for a term of twenty (20) years from the date this Declaration is
recorded, after which time they shall be automatically extended for successive periods of
twenty (20) years, unless and to the extent amended in accordance with its terms. This
Declaration may be amended upon approval of two thirds (2/3) of each class of
Members, except that the Declarant may amend this Declaration at any time for the
purpose of annexing additional land to the Declaration or to make technical amendments
required by any government agency, mortgagee, or insurer which do not materially or
adversely affect the rights of Owners, and which do not conflict with the intent of the
U.S. Department of Housing and Urban Development that at least two thirds (2/3) of lot
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owners approve any amendment to the Declaration. Any amendment to this Declaration
shall be delivered to the Board, after which the Board shall, within thirty (30) days of
receiving the amendment, do the following:

() Reasonably assure itself that the amendment has been executed by
the Owners of the required number of Lots. (For this purpose, the Board may rely
on its roster of members and shall not be required to cause any title to any Lot to
be examined.)

(ii) Attach to the amendment a certification as to its validity, which
certification shall be executed by the Association in the same manner that deeds
are executed.

(d) HUD/VA Restrictions. Common Areas may not be mortgaged or conveyed
without approval of four fifths (4/5) of each class of Members.

(e) Management and Contract Rights of Association. Declarant may enter into a

contract with a manager for the purposes of providing all elements of the operation, care,
supervision and maintenance of the Common Areas and Areas of Common
Responsibility, and management of the Association. However, no such contract shall be
binding upon the Association except through express adoption, or ratification of the
terms and conditions of such contract. Any contract or lease entered into by Declarant on
behalf of the Association while Declarant is in voting control of the Association shall
contain a provision allowing the Association to terminate such contract without
justification or penalty after transfer of management by Declarant to the Association.

(f) Rights of Noteholders. Any institutional holder of a first mortgage on a Lot
will, upon request, be entitled to (1) inspect the books and records of the Association
during normal business hours, (2) receive an annual financial statement of the
Association within ninety (90) days following the end of its fiscal year, (3) receive
written notice of all meetings of the Association and right to designate a representative to
attend all such meetings, (4) receive written notice of any condemnation or casualty loss
that affects either a material portion of the Properties or the Lot securing its mortgage, (5)
receive written notice of any sixty-day (60) delinquency in the payment of assessments or
charges owed by the Owner of any Lot on which it holds the mortgage, (6) receive
written notice of a lapse, cancellation, or material modification of any insurance policy or
fidelity bond maintained by the Association, (7) receive written notice of any proposed
action that requires the consent of a specified percentage of mortgage holders, and (8) be
furnished with a copy of the master insurance policy. Upon request by Declarant or the
Association, each lot owner shall provide sufficient information to the requester to allow
the Association the ability to fulfill the obligations created in this provision.

(8) Electrical Service. Declarant reserves the right to subject the Properties to a
contract with French Broad Electric Membership Corporation or other public utility for
the installation of underground electric cables and/or the installation of street lighting,
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front entrance lighting and gate electrical service, or lighting and electrical service to
amenities or Common Areas, any of which may require an initial payment and/or a
continuing monthly payment to French Broad Electric Membership Corporation or other
contracting utility by the Association or by the Owner of each Lot within the Properties.

DECLARANT:

LANDTRUST, INC.

By/)// m/ a

Daniel Shattuck, President

STATE OF NORTH CAROLINA
COUNTY OF BUNCOMBE

I, ;SJ\G_C /6\ T\_\)DZ)/N@;\/ » Notary Public for the County and State aforesaid, certify that

Daniel Shattuck as President of Landtrust, Inc., a North Carolina corporation, personally

appeared before me this day and acknowledged the execution of the foregoing instrument on

behalf o tﬂ:e corporation. Witness my hand and official stamp or seal, this RA9 day of
L \Il , 2004.

SEAL-STAMP
P /

Not4ry Public
My Commission Expires Z/ -4 -0 é \\\\\(\)‘g";\l'g'h,,'

S

Lis)
Depubdcoy, /-

Register of Deeds
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s

North Carolina--Madison County £ i .
The foregoing certificate(s) of P }40/1,«41%/ _
a Notary or Notaries Public is (are) certified to be correct. Th}s
instrument and this certificate are duly registered at the date, time, and in
the book and page shown on the first page hereof. 4
§7Wv (7/3 e Knws 14&«1 1937



